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Dear Clients and Friends, 
 
On December 17, 2010, President Obama signed into law a major tax bill 
known as the Tax Relief, Unemployment Insurance Reauthorization, and Job 
Creation Act of 2010 (“TRA 2010”).  The new law provides an extension of 
current income tax rates and enacts a new $5 million exemption from the 
federal estate tax, with a 35% maximum estate tax rate.  The gift and estate 
tax provisions of TRA 2010 are summarized below, along with 
corresponding planning opportunities for our clients. 
 
Many of the rates and exemptions of TRA 2010 will expire after 2012.  
Unless further legislation is enacted, beginning in 2013, there will be a $1 
million per person estate tax exemption with a 55% estate and gift tax rate in 
the top bracket.  The new rules may be extended for 2013 and beyond, but 
the possibility remains that transfer tax rates will rise significantly and that 
exemptions will be significantly lower starting in 2012, leaving taxpayers 
with a two-year window for several opportunities. 
 
Gift Taxes 
 
Estate, gift and generation-skipping taxes will be unified, so that the $5 
million exemption applies to all three taxes.  The exemption amount for 
all three taxes will also be indexed for inflation after 2011.  Under prior law, 
the gift exemption was capped at $1 million.  Therefore, taxpayers who had 
previously used their full lifetime gift exemptions can make significant 
additional “taxable” gifts (over $13,000 per year to any individual) in 2011 
and 2012 without paying any gift tax.  Taxable gifts in excess of the $5 
million exemption amount made in 2011 and 2012 will be taxed at a flat rate 
of 35%. 
 

Recommendation: TRA 2010 presents a great 
opportunity to make “taxable” gifts in 2011 and 2012, 
without paying any gift tax.  If you have previously 
made taxable gifts close to or exceeding the previous 
$1 million gift tax exemption, you will be able to make 
additional gifts of $5 million, less the aggregate 
amount of your prior taxable gifts, without paying any 
gift tax.  As noted above, the expanded exemption 
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amounts are set to expire after 2012.  As a result, 
before making large taxable gifts, it is important to 
evaluate the estate tax impact of a return to a $1 
million estate tax exemption and the potential for 
estate liquidity problems created by a large taxable 
gift.  

 
Grantor Trusts 
 
Notably, TRA 2010 did not put any restrictions on the use of “grantor trusts” (i.e., trusts that are 
treated for income tax purposes as being wholly or partly owned by their grantors).  Making transfers 
to certain types of grantor trusts can be an effective way to transfer assets out of your estate over time.  
The trust assets can appreciate free of income tax, and the payment of trust income taxes by the donor 
further depletes the donor’s estate over time.   
 

Recommendation: Grantor trusts remain a valuable tool to transfer assets 
out of your estate.  Consider making gifts or sales of assets to grantor trusts; 
these assets will be removed from the donor’s estate. 

 
IRA Charitable Rollover 
 
TRA 2010 extends the IRA Charitable Rollover for two years, through 2011.  This provision allows 
individuals who are at least 70 ½ years old to transfer up to $100,000 per year directly to a public 
charity without being treated as a taxable withdrawal from the IRA.  The transfer can be counted 
toward the required minimum distribution, and will not be included in the individual’s taxable income.  
In consideration of the fact that TRA 2010 was passed very late in the year, the bill allows transfers 
made in January, 2011 to be treated as having been made in 2010. 

 
Recommendation: If you are over age 70 ½ and have excess assets in your 
IRA that could be used for charitable gifts, you have an extended opportunity to 
transfer up to $100,000 of your IRA to a charity.     

 
Estate Tax 
 
Under prior law, the federal estate tax was repealed for 2010, and would have returned in 2011 with a 
$1 million exemption per individual and a top rate of 55%.  TRA 2010 reinstates the estate tax for 
2011 and 2012, setting the estate tax exemption at $5 million, with a flat tax rate of 35% on excess 
estate assets over the exemption amount.  The exemption amount will rise with inflation after 2011.  
The exemption amount and rates will expire after 2012. 
 
In addition, the estate tax exemption has been made “portable”.  The executor of a deceased spouse’s 
estate may transfer any unused exemption to the surviving spouse, so a married couple can exempt up 
to $10 million from federal estate tax without using so-called “credit shelter” trust structures.  
Portability also applies for the gift tax exemption.  Like the estate tax provision, portability will expire 
after 2012 unless additional legislation is passed. 



 

 

 
Recommendation: If asset protection is a concern, you may choose to keep 
all of your assets in one spouse’s name.  However, in most cases, it is advisable to 
keep assets divided between spouses, especially given the scheduled expiration of 
portability. 

 
2010 Decedents 
 
Before TRA 2010 was enacted, there was no federal estate tax for decedents who died in 2010, but 
carry over basis rules applied.  TRA 2010 gives executors a choice:  (a) pay the 35% estate tax on 
anything above the $5 million exemption, with a stepped-up basis for the assets in the estate, or (b) 
distribute assets to heirs estate-tax-free but accept the modified carry-over basis regime that had 
applied under the prior law in 2010, with a limit on the ability to step-up the cost basis of estate assets 
(a $1.3 million step-up can be applied to all estates, with an additional $3 million of step-up available 
for assets passing to a surviving spouse).  The deadline for the estate tax return and payment of estate 
tax for 2010 decedents is extended to no earlier than September 19, 2011. 
 
Generation-Skipping Transfer Tax 
 
The federal generation-skipping transfer (GST) tax had been repealed, along with the gift and estate 
taxes, for one year beginning on January 1, 2010.  TRA 2010 reinstates the GST tax as of January 1, 
2010, but provides for a 0% GST tax rate in 2010, increasing to 35% in 2011 and 2012, and also 
increases the GST tax exemption to $5 million per person, indexed for inflation after 2011.  However, 
the GST exemption is not portable between spouses (meaning that careful planning is still required to 
ensure that a married couple makes complete use of their combined $10 million of GST exemption). 
 

Recommendation: In 2011 and 2012, you will be able to make gifts to 
grandchildren or more remote descendants, up to $5 million (less the amount of 
your GST exemption that was used in prior years), without paying any GST tax.   

 
Please feel free to contact any member of our Private Client & Wealth Management practice with any 
questions you may have and to discuss their relevance to your particular situation or about any other 
estate planning or administration matter. 
 


